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Chapter 2.07
2.07 COMPLIANCE HEARINGS OFFICER

2.07.010 Philosophy and Purpose

Clackamas County’s philosophy on code enforcement is to first take the approach of
voluntary compliance and use an enforcement approach only as a last resort. To
implement this philosophy, a protocol has been developed as the basis for the
enforcement of the code. The approach is to develop solutions based on individual
situations and provide broad-based public education. The assumption of the Board of
Commissioners is that education of citizens regarding the requirements of our codes will
solve most issues and our contacts with affected citizens will be to take an understanding
and helpful approach to resolving potential enforcement issues.

The purpose of this chapter is to implement this philosophy and provide the prompt,
effective, and efficient enforcement of the Clackamas County Zoning and Development
Ordinance and the following chapters of this code: the Clackamas County Solid Waste
and Waste Management chapter, the Application and Enforcement of the Clackamas
County Building Code chapter, specifically including all administrative rules and
referenced provisions of Section 9.02.040 of that chapter, the Excavation and Grading
chapter, the Road Use chapter, and the Abatement of Dangerous Buildings chapter, and
the Graffiti chapter. The Office of Compliance Hearings Officer is hereby created. The
Compliance Hearings Officer shall act on behalf of the Board of County Commissioners
in considering and applying regulatory enactments and policies set forth in this chapter.
The Compliance Hearings Officer shall be appointed by the Board of County
Commissioners to serve at the pleasure of, and shall be paid a fee for service fixed by, the
Board of County Commissioners. [Codified by Ord. 05-2000, 7/13/00; Amended by Ord.
06-2000, 10/12/00; Amended by Ord. 4-2003, 3/13/03; Amended by Ord. 07-2008,
12/18/08]

2.07.020 Jurisdiction Of Compliance Hearings Officer

The Compliance Hearings Officer shall have jurisdiction and authority to enforce the
chapters cited in Section 2.07.010. In cases filed by the County with the Hearings
Officer, the Hearings Officer’s decision shall be the County’s final determination.
Judicial review of the Hearing Officer’s decision may be sought before the Clackamas
County Circuit Court as provided by Section 2.07.130. [Codified by Ord. 05-2000,
7/13/00; Amended by Ord. 42003, 3/13/03]

2.07.030 Process for Enforcement of Code

A. Review of Reports - Sufficiency
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Statement of Facts. When an alleged violation is reported to the County,
staff shall evaluate the complaint and conduct a preliminary investigation
to identify the priority level, established by policy of the Board of County
Commissioners, into which the violation falls. The County shall prepare a
statement of the facts and shall review the facts and circumstances
surrounding the alleged violation.

Sufficiency of Evidence. The County shall not proceed further with the
matter if it is determined that there is not sufficient evidence to support the
allegation, or if the County determines that it is not in the best interest of
the County to proceed. [Added by Ord. 4-2003, 3/13/03]

Voluntary Compliance Agreement.

1.

The County may enter into a written voluntary compliance agreement with
respondent before or after a citation is issued. The agreement shall
include the required corrective action, time limits for compliance and shall
be binding.

The fact that a person alleged to have committed a violation enters into a
voluntary compliance agreement shall not be considered an admission of
having committed the violation for any purpose.

The County will delay further processing of the alleged violation during
the time allowed in the voluntary compliance agreement for the
completion of the required corrective action. The County shall take no
further action concerning the alleged violation if all terms of the voluntary
compliance agreement are satisfied, other than steps necessary to
terminate the proceedings against respondent. [Added by Ord. 4-2003,
3/13/03]

Failure to Comply with Voluntary Compliance Agreement.

Failure to comply with any term of the voluntary compliance agreement
constitutes a separate violation, and shall be handled in accordance with the
procedures established by this chapter, except no further notice after the voluntary
compliance agreement has been signed need be given before further enforcement
proceedings are initiated. The County may also proceed on the alleged violation
that gave rise to the voluntary compliance agreement. [Added by Ord. 4-2003,
3/13/03]

Citation and Forfeiture; Abatement Requirements.

1.

The County may issue respondent a citation for committing the violation
and may require the respondent to abate the violation and/or enter into a
voluntary compliance agreement within a specified time period. The
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citation shall contain the same information required to be included in the
complaint by section 2.07.040, and the forfeiture amount to be paid as a
result of committing the violation.

2. Respondent may admit the existence of a violation by paying the forfeiture
amount and correcting the violation. Payment of the forfeiture does not
relieve respondent of the requirement to correct the violation. If the
violation is disputed, respondent may request a hearing before the
Compliance Hearings Officer, as described in this chapter.

3. Citations may be served by personal service on respondent. Citations may
also be served by certified mail, return receipt requested through the
United States Postal Service.

4. The County, in its discretion, may proceed directly into the state court

system in any matter to secure compliance with the requirements of this
Code. [Added by Ord. 4-2003, 3/13/03]

Immediate Remedial Action

If the County determines that the alleged violation presents an immediate danger
to the public health, safety or welfare, the County may require immediate

remedial action. If the County is unable to serve a citation on the respondent or, if
after such service the respondent refuses or is unable to remedy the violation, the

County may proceed to remedy the violation by any means available under law.
[Added by Ord. 4-2003, 3/13/03]

2.07.040 Request For Hearing/Initiation of Proceedings

A.

B.

Respondent may initiate a proceeding before the Compliance Hearings Officer by
providing a written request for a hearing. If a request for a hearing is filed, the
County shall file a complaint with the Compliance Hearings Officer. The County
may, for any violation, file a complaint with the Compliance Hearings Officer
before or after a citation is issued. The complaint shall contain the following:
name and address of respondent (s); address or location of the alleged violation;
nature of violation, including ordinance provision, County Code provisions,
statute or administrative rules section violated; relief sought; and department
initiating procedure. Employees of the County’s Department of Transportation
and Development are authorized to sign and file complaints on behalf of the
County.

In a case in which a citation has been issued and the respondent does not wish to

contest the existence of the violation and there is economic or financial hardship,
respondent may appeal only the forfeiture amount imposed by the citation by initiating a
proceeding before the Compliance Hearings Officer. The only issue before the
Compliance Hearings Officer in such a proceeding is whether the respondent establishes
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sufficient economic or financial hardship to justify reduction of the forfeiture amount.
[Codified by Ord. 05-2000, 7/13/00; Amended by Ord. 4-2003, 3/13/03]

2.07.050 Notice of Hearing

A.

The notice shall contain a statement of the time, date, and place of the hearing. A
copy of the Complaint and the Statement of Rights described in Section 2.07.060
shall be attached to the notice. Notice shall be mailed or delivered at least 15
days prior to the hearing date.

The Compliance Hearings Officer shall cause notice of the hearing to be given to
the respondent(s) either personally or by registered mail with return receipt
requested. Notice may be delivered to the property or to the mailing address of
the owner of the property as listed on the County tax roll. Notice is considered
complete on the date of personal delivery or upon deposit in the U.S. mail.

The failure of any person to receive notice properly given shall not invalidate or
otherwise affect the proceedings under this Chapter. [Codified by Ord. 05-2000,
7/13/00; Amended by Ord. 4-2003, 3/13/03]

2.07.060 Statement of Rights

A. The Compliance Hearings Officer shall inform each party in writing of the
following matters:

1. A general description of the hearing procedure including the order of
presentation of evidence, what kinds of evidence are admissible, whether
objections may be made to the introduction of evidence and what kind of
objections may be made, and an explanation of the burdens of proof or
burdens of production of evidence;

2. That a record shall be made of the proceedings and the manner of making
the record and its availability to the parties;

3. The function of the record-making with respect to the perpetuation of the
testimony and evidence and with respect to any appeal from the order of
the Compliance Hearings Officer;

4. Whether an attorney will represent the County in the matters to be heard
and the respondent’s right to be represented by an attorney at their
expense;

5. The title and function of the Compliance Hearings Officer, including the

effect and authority of the Compliance Hearings Officer’s determination;
and,
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6. That the decision of the Compliance Hearings Officer may be appealed as
described in Section 2.07.130, and that the appellant shall pay all costs of
the appeal including costs for preparation of a transcript.

The failure to give notice of any item specified in Subsection A of this Section
shall not invalidate any order of the Compliance Hearings Officer unless on
review a court finds that the failure affects the substantive rights of one of the
parties. In the event of such a finding, the court shall remand the matter to the
Compliance Hearings Officer for a reopening of the hearing and shall direct the
Compliance Hearings Officer as to what steps shall be taken to remedy any
prejudice to the rights of any party. [Codified by Ord. 05-2000, 7/13/00;
Amended by Ord. 4-2003, 3/13/03]

2.07.070 Procedure In Compliance Hearings

A.

Hearings to determine whether a violation has occurred shall be held before the
Compliance Hearings Officer. The County must prove the violation alleged by a
preponderance of the admissible evidence.

Unless precluded by law, informal disposition of any proceeding may be made,
with or without a hearing, by stipulation, consent order, agreed settlement, or
default.

A Party may elect to be represented by counsel at his/her own expense and to
respond to and present evidence and argument on all issues involved.

A Party may request that a hearing be held telephonically. The Compliance
Hearings Officer has the discretion to grant or deny a request for a telephonic
hearing for any reason.

A Party may request that an appeal to the Compliance Hearings Officer be
conducted solely based on written submissions by the parties, without a hearing.
The Compliance Hearings Officer may grant a request for appeal based only on
written submissions if, and only if, all parties agree in writing to waive a hearing
and to proceed through written submission only.

An order adverse to a party may be issued upon default only upon a prima facie
case made on the record before the Compliance Hearings Officer.

Testimony shall be taken upon oath or affirmation of the witness. The
Compliance Hearings Officer may administer oaths or affirmations to witnesses.

The Compliance Hearings Officer shall issue subpoenas to any party upon
showing of general relevance and reasonable scope of the evidence sought.
Witnesses appearing pursuant to subpoena, other than the parties or officers or
employees of the County, shall receive fees and mileage as prescribed by law for
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witnesses in civil actions from the party requesting their testimony. Any party
requesting the issuance of a subpoena shall pay applicable fees and mileage at the
time the issuance of a subpoena is requested.

If any person fails to comply with any subpoena so issued, or any party or witness
refuses to testify on any matters on which he/she may be lawfully interrogated, a
judge of the Circuit Court for Clackamas County, on the application of the
Compliance Hearings Officer, or of the party requesting the issuance of the
subpoena, may compel obedience by proceedings for Contempt as in the case of
disobedience of the requirements of subpoena issued from such court or a refusal
to testify therein.

The Compliance Hearings Officer shall place on the record a statement of the
substance of any written or oral ex parte communications made to the Compliance
Hearings Officer on a fact in issue during the pendency of the proceedings. The
Compliance Hearings Officer shall notify the parties of the communication and of
their right to rebut such communications.

The record of the case shall include:

1. All pleadings, motions, and intermediate rulings;

2. Evidence received;

3. Stipulations;

4. A statement of matters officially noticed;

5. Questions and offers of proof, objections, and ruling thereon;

6. A statement of any ex parte communications on a fact in issue made to the

Compliance Hearings Officer during the pendency of the proceedings;
7. Proposed findings and exceptions; and
8. The final order prepared by the Compliance Hearings Officer.

A verbatim, written or mechanical record shall be made on all motions, rulings,
and testimony. The record need not be transcribed unless requested for purposes
of court review. The Compliance Hearings Officer shall charge the party
requesting transcription the cost of transcription in advance. Failure to pay the
transcription fees shall constitute a separate ground for denial of review of the
decision of the Hearings Officer.

Enforcement proceedings before the Compliance Hearings Officer shall be
conducted in accordance with the procedure set forth in this Chapter. The
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Compliance Hearings Officer may promulgate reasonable rules and regulations,
not inconsistent with this Chapter, concerning procedure and the conduct of
hearings. [Codified by Ord. 05-2000, 7/13/00; Amended by Ord. 4-2003,
3/13/03]

2.07.080 Presentation of Evidence

A.

Irrelevant, immaterial, or unduly repetitious evidence shall be excluded.
Erroneous rulings on evidence shall not preclude action by the Compliance
Hearings Officer unless shown on the record to have substantially prejudiced the
rights of a party. All other evidence of a type commonly relied upon by
reasonably prudent persons in the conduct of their serious affairs shall be
admissible. The Compliance Hearings Officer shall give effect to the rules of
privilege recognized by law.

All evidence shall be offered and made a part of the record in the case, and except
for matters stipulated to and except as provided in Subsection D of this Section,
no other factual information or evidence shall be considered in the determination
of the case. Documentary evidence may be received in the form of copies or
excerpts or by incorporation by reference. The burden of presenting evidence to
support a fact or position in a contested case rests on the proponent of the fact or
position.

Every party shall have the right of cross-examination of witnesses who testify and
shall have the right to submit rebuttal evidence.

The Compliance Hearings Officer may take notice of judicially recognizable
facts, and the Compliance Hearings Officer may take official notice of general,
technical, or scientific facts within the specialized knowledge of County
employees. Parties shall be notified at any time during the proceeding, but in any
event prior to the final decision, of material officially noticed and they shall be
afforded an opportunity to contest the facts so noticed. [Codified by Ord. 05-
2000, 7/13/00; Amended by Ord. 4-2003, 3/3/03]

2.07.090 Powers Of The Compliance Hearings Officer

A.

The Compliance Hearings Officer shall order a party found in violation to comply
within such time as the Compliance Hearings Officer may by order allow. The
order may require such party to do any and all of the following:

1. Make any and all necessary repairs, modifications, and/or improvements
to the structure, real property, or equipment involved,
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Obtain any and all necessary permits, inspections and approvals;

Order compliance as appropriate under the State Building Code, as
defined in ORS 455.010(8);

Install any equipment necessary to achieve compliance;
Pay to Clackamas County a civil penalty for the class of violation
committed, the amount of which shall be determined by the Compliance

Hearings Officer within the range established by Section 2.07.120;

Reimburse Clackamas County for actual costs incurred in conjunction
with the enforcement action;

Pay an administrative compliance fee established by the Board of County
Commissioners pursuant to Section 1.01.090, which will be an estimated
amount of the cost of enforcement, not to exceed actual cost;

Order the eviction of any tenant from any property on which there exists a
violation. Such an eviction will be performed in compliance with Oregon
law;

Abate or remove any nuisance;

Change the use of the building, structure, or real property involved;

Pay a reduced forfeiture amount;

Undertake any other action reasonably necessary to correct the violation.
[Codified by Ord. 05-2000, 7/13/00; Amended by Ord. 4-2003, 3/13/03]

2.07.100 Orders Of The Compliance Hearings Officer

A.

Every order adverse to a party to the proceeding shall be in writing or stated in the
record and may be accompanied by an opinion.

Findings of fact and conclusions of law shall accompany a final order. The
findings of fact shall consist of a concise statement of the underlying facts
supporting the findings as to each contested issue of fact and as to each ultimate
fact required to support the Compliance Hearings Officer’s order.

The Compliance Hearings Officer shall notify the respondent of a final order by

delivering or mailing a copy of the order and any accompanying findings and
conclusions to the respondent or, if applicable, the respondent’s attorney of

record. The Compliance Hearings Officer shall issue a final order within 14 days

from the conclusion of the hearing.
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Every final order shall include a citation of the ordinance or title, chapter and
section under which the order may be judicially reviewed.

A final order shall become effective ten calendar days after the date it is signed by
the Compliance Hearings Officer unless a party makes objections to the form of
the order before it becomes effective. If objections are made, the final order shall
become effective on the date the Compliance Hearings Officer signs the amended
final order, or the date the Compliance Hearings Officer states in writing that the
final order will not be amended. [Codified by Ord. 05-2000, 7/13/00; Amended
by Ord. 4-2003, 3/13/03]

2.07.110 Enforcement Of Compliance Hearings Officer Orders

A.

Fines and costs are payable upon the effective date of the final order declaring the
fine and costs. Fines and costs under this Chapter are a debt owing to the County,
pursuant to ORS 30.460, and may be collected in the same manner as any other
debt allowed by law. If fines or costs are not paid within 60 days after payment is
ordered, the County may file and record the order for payment in the County
Clerk Lien Record.

The County may institute appropriate suit or legal action, in law or equity, in any
court of competent jurisdiction to enforce the provisions of any order of
Compliance Hearings Officer, including, an action to obtain judgment for any
civil penalty imposed by an order of the Compliance Hearings Office pursuant to
Section 2.07.090.5 and/or any assessment for costs and administrative compliance
fees imposed pursuant to Sections 2.07.090.A.6 and 2.07.090.A.7. [Codified by
Ord. 05-2000, 7/13/00; Amended by Ord. 4-2003, 3/13/03]

2.07.120 Civil Penalty

The following table provides violation classifications for each compliance priority
class and the penalty range associated with each. The Compliance Hearings
Officer may impose a penalty amount that is less than the minimum in a case
involving economic or financial hardship. [Added by Section 1 of Ord. 4-2003,
Enacted 3-13-03]

Violation Minimum Maximum Current
Classification Penalty Penalty Priority Class
1 $750 $3,500 priority 1

2 $500 $2,500 priority 2

3 $250 $1,500 priority 3

4 $100 $1,000 priority 4

[Added by Ord. 04-2003, 3/13/03]
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2.07.130 Judicial Review

Review of the final order of a Compliance Hearings Officer under this Chapter by any
aggrieved party, including Clackamas County, shall be by writ of review as provided in
ORS 34.010 - 34.100, unless the Hearings Officer makes a land use decision, in which
case the land use decision may be reviewed by the Land Use Board of Appeals pursuant
to ORS Chapter 197. [Codified by Ord. 05-2000, 7/13/00; Amended by Ord. 4-2003,
3/13/03]



